Ethical Judgements: Re-Writing Medical Law is an engaging and timely addition to the socio-legal literature on the interaction between medical law, ethics, and the judiciary. It addresses and makes explicit, in a rather original manner, 1 the complex ethical questions that "hard" medical law cases pose for the judiciary.
From cases concerning the beginning of life, the end of life, and professional obligations, judges have long grappled with the complex interaction between legal and moral dilemmas in medicine. This volume presents a collection of nine key medical law cases in the UK, each case "re-written" from the perspectives of a group over 30 academics from varying backgrounds.
Each case is approached via a two-stage process. First, the decisions are "re-written" in the form of two judgements (both based on the established facts of the case, and the law at the time) and then engaged with by two authors: one from a legal perspective, and another from an ethical perspective. Each case section thus consists of four parts: two judgements and two commentaries. Dismissing and upholding the appeal respectively, each author advances their judicial analysis through quite different legal lenses. While both agree that actus reus for murder was present if the procedure were to take place, they differ in judgement on the matter of whether mens rea was present. These decisions are followed by a legal commentary from Kirsty Moreton (Keele University), who notes, among other things, that both judgements combine innovative and traditional interpretations of the law. Moreton's analysis is followed by a commentary from Jackie Leach Scully (Newcastle University), who provides ethical reflection on some of the key concepts on these judgements. Having revealed a range of possible structural perspectives on the law, the book concludes by considering some of the lessons learned from these exercises in judicial reasoning. The authors make clear that not only do these alternative judgements highlight how the law might have been different, but also how ethical concerns might have impacted on judicial reasoning in these cases.
Noting that this project was not without constraints, it goes on to consider some of these, including the influence of academia upon the minds of judges. The authors conclude, however, by addressing one of the biggest challenges these kinds of cases pose to medical law, as highlighted by this volume: what is the value of ethical, rather than legal consistency, in cases where there is no obvious right or wrong outcome? Their answer is that the book demonstrates that a "court of morals" would not necessarily achieve decisions or outcomes any more palatable than those that have been arrived at by our courts of law. The alternative judgements given in the book, often from quite different perspectives, coupled with the legal and ethical commentaries, provide a compelling demonstration of the "alternative histories" that might have been created within the field of medical law. Not only must we be alive to the legacy these decisions provide and their real-world repercussions, but also to how they might have been different, and thus continue to question the place of ethics in the courts. It is therefore important to be aware of, and challenge, alternative possibilities in this field by asking: "what if?".
